Over 30 years of success and still planning

WALSINGHAM PLANNING

SPECIALIST PLANNING & DEVELOPMENT CONSULTANTS

Our Ref: VH/KN0021/24
12 June 2024

Eastleigh Borough Council
Eastleigh House
Upper Market Street
Eastleigh
SO50 9YN
via email

Dear Sir/Madam,

Certificate of Lawfulness (Section 191 of the Town and Country Planning Act (1990))
RE: Bournemouth Rd, Chandler's Ford, Eastleigh SO53 3D}
Planning Portal Ref: PP-13028080

Whitbread PLC instructs us to submit the enclosed application for a Certificate of Lawful Existing Use
under Section 191 of the Town and Country Planning Act 1990 for:

“Use of the premises as a restaurant falling within Use Class E ‘Commercial, Business and Service’ of the Use
Classes Order”.

The application has been submitted electronically via the Planning Portal and along with the application
form, comprises the following:

e Supporting Exhibits;
e Signed and dated Statutory Declaration.

This letter forms part of the application and should be read in support of it.
Introduction

This application is submitted to obtain a formal legal Certificate from the Council concerning the use
of land and buildings comprising The Hut (identified with a red line on the enclosed site location plan)
as a restaurant within Use Class E (formerly Use Class A3). We seek to confirm its use as a restaurant
via the granting of a Certificate of Lawful Existing Use.

This application provides evidence that for more than 10 years the primary purpose and function of
the premises has been as a restaurant for the sale of food and drink for consumption on the premises.
Whilst it is not disputed that The Hut serves alcoholic drinks, the sale and consumption of alcoholic
drinks at the premises is wholly ancillary to the main use of the premises.
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As such, The Hut is, by definition, a restaurant within Use Class E of the Town and County Planning
(Use Classes) Order 1987.

The Site

The site comprises The Hut (the Site) and is located at Bournemouth Rd, Chandler's Ford, Eastleigh
SO53 3D).

It extends to an area of circa 0.6 ha and comprises a two-storey building, together with car parking
and a small outdoor seating area.

Legislation and Case Law

This application is made in accordance with Section 191(1) of the Town and Country Planning Act
1990, which states that if any person wishes to ascertain that an existing use of buildings and land is
lawful, they may make an application for this purpose to the local planning authority specifying the land
and describing the use.

If the local planning authority is provided with information satisfying them of the lawfulness at the time
of the application of the use, they are required to issue a certificate to that effect.

Case law has established that the onus and burden of proof is on the applicant to prove, on the balance
of probabilities, that the Certificate of Lawfulness should be granted. Clear guidance on these matters
is contained within the National Planning Practise Guidance (NPPG), which states that “in the case of
applications for existing use, if a local planning authority has no evidence itself, nor any from others, to
contradict or otherwise make the applicant’s version of events less than probable, there is no good reason to
refuse the application, provided the applicant’s evidence alone is sufficiently precise and unambiguous to justify
the grant of a certificate on the balance of probability”.

Use Classes Order

The site trades under Class E, which was introduced in The Town and Country Planning (Use Classes)
(Amendment) (England) Regulations 2020.

The definition of Class E(b) is ‘for the sale of food and drink principally to visiting members of the public
where consumption of that food and drink is mostly undertaken on the premises’ This has a basis in the
former, Class A3 ‘Food and Drink’ of the Town and Country Planning (Use Classes Order) 1987.

When the amended Use Classes Order came into effect in 2020, the on-site restaurant moved from
being within Use Class A3 to the new use Class E(b). Whilst the premises serve alcoholic drinks and
have a ‘bar’, the vast majority of drinks are purchased and consumed as part of a meal. The ‘bar’
element is very much ancillary to the main and primary use of the premises as a restaurant.
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The use of the site is for the sale of food and drink principally to visiting members of the public where
consumption of that food and drink is mostly undertaken on the premises. This is a Class E use within
the current Use Classes Order.

The enclosed Statutory Declaration, signed by Simon Ewins, Whitbread Managing Director of UK
Hotels and Restaurants on 12 June 2024, clearly evidences the position that this site has traded as a
restaurant consistently for more than 10 years. During this time, food sales have made up on average
69% of sales from the site.

The 31% beverage sales include drinks bought in conjunction with a meal, which is the predominant
form of drinks purchased at this site and across the Whitbread network. As such, the figure at the site
for solus drinks purchases — as would normally be seen at a Public House or Bar — is much lower than

the figure noted above.

Planning History

No Planning History, other than applications for advertisement consent have been identified in the last
25 years.

Existing Lawful Use of the Site

This application seeks a Certificate of Lawful Existing Use for the use of the premises as a restaurant
within Use Class E ‘Commercial, Business and Service’.

The submitted Statutory Declaration very clearly shows that the site has remained in restaurant use
(only), for more than 10 years. During this period, food sales have predominated at the site (73%),
even when drinks bought in conjunction with a meal are excluded from the above figure.

Additional evidence to support the applicant’s case is set out below under the following headings:

e Food offer, operation and brand history;
e The layout of the premises; and
e Trading data.

Food Offer, Operation and Brand History

Brand History

For more than 10 years, The Hut restaurant has offered an extensive food menu with a wide selection
of starters, mains, and desserts and a children’s menu. Exhibit | provides a sample menu from the
site.

The scale and choice offered is reflective of a restaurant, rather than that which might be seen within
a Public House, where a much more constrained choice of food options would generally be offered.
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Food Offer

Food is continually available on site from | 130 until 2200.

Operation

Operational requirements mean that the premises trade under the Beefeater brand and as such offers
standardised menus and customer experience. Example menus are included within Exhibit 1. The
Beefeater brand is well known and offers a ‘steak house’ experience.

Within these menus, the commercial offer is aimed at encouraging trade from 1200 to 1800, and as
such a ‘Lunch Set’ menu is offered 12-6.

Exhibit | clearly shows the consistency of the food provision at The Hut and the menus consistently
show the extent of the food offered on-site. This is clearly a food-based operation, the Beefeater
brand is well known and offers a ‘steak house’ experience.

As confirmed within the submitted Statutory Declaration, reservations are taken for tables in advance,
by in-person booking, phone or email. Customers without reservations (‘walk-ins') can be seated if
there is available space.

Customers are welcomed at the front door desk by a server who greets them, checks their
reservation, or, if a walk-in, advises them of availability for a table. A server then takes them to their
allocated table and menus are provided. Food and drink orders are taken by servers from the
customers whilst they are seated at their table. Plated food and drinks are then brought to them. A
bill is presented at the end of the meal for payment, which includes an optional service charge.

On a daily basis, the restaurant is staffed by 16 servers, 6 kitchen staff (comprising chef, assistant chef,
etc) and 3 managers with responsibility for front of house, back of house/kitchen and the wider
restaurant respectively.

These numbers are the average figures for the past ten years and highlight the scale of operation at
The Hut as a restaurant. The staffing numbers and management requirements provide clear evidence
of its use as a restaurant.

The above operation and staffing are clearly reflective of a restaurant's use.

Additionally, using Google Street View Imagery, we are able to confirm the use of the site as the
current branding for a period over 10 years. (photographs provided in Exhibit 2)

A copy of the operating manual for Beefeater restaurants is included at Exhibit 4. This is used across
the brand and seeks to ensure consistent and high levels of service.
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Layout

The layout of the premises has remained fundamentally unchanged since the commencement of the
use of the site as a restaurant in 2007 and has remained so for a period in excess of 10 years.

The photographs at Exhibit 2 at plans at Exhibit 3 also clearly note the uninterrupted restaurant
use of the site.

Drawing ‘PROPOSED GROUND & Ist FLOOR PLANS AS BUILT’ Ref. 10:81/1.02 dated 2010
(included in Exhibit 3) shows the premises laid out as a restaurant with tables and chairs and clearly
illustrates the primary activity in the premises has always been dining and the consumption of food.

The drawing also details the extent of the kitchen. The premises have always had a large kitchen with
associated restaurant-scale refrigeration and freezers. Such a large and extensive kitchen would not
be found on premises where the primary function is the sale and consumption of alcoholic drinks or
where there is a limited food offer. This is further confirmation that The Hut is a restaurant.

Trading Data

The site’s trading data since 2013 confirms that circa 69% of purchases made from the restaurant were
for food. The remaining circa 31% comprised the sale of beverages. As we have already noted, this
31% figure is somewhat misleading, as it includes drinks purchases bought in conjunction with the
purchase of a meal — purchases that would be expected in any restaurant.

2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020 | 2021 | 2022 | 2023 | 2024

72% 72% 71% 70% 69% | 67% 67% 68% 73% 72% 65% 67%
Food

28% 28% 29% 30% 31% | 33% 33% 32% 27% 28% 35% 33%
Drink

Unfortunately, the manner in which our client records purchases does not allow drink purchases to
be split between those made in conjunction with meals or those bought as a solus purchase. As the
Statutory Declaration outlines, drinks bought in conjunction with meals are the predominant form of
beverage purchase across the Whitbread estate and also at this site. As a result, solus beverage
purchases are significantly lower than the 31% figure noted above.

The data clearly shows that the dominant use of the premises has been and continues to be the sale
of food, providing clear evidence that in planning terms the premises is a restaurant where the sale of
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alcoholic drinks is ancillary. It is clearly not a drinking establishment where the sale of food is ancillary,
nor is it ‘mixed-use’ given the sale of food comprises around 70% of sales.

Ancillary Accommodation

As part of the operation of the Site as a restaurant, the unit features manager’s accommodation which
is solely let to the relevant manager on site, where operationally required. This unit cannot be let to
a resident other than an employee of the Landlord, being Whitbread PLC, as confirmed by the
submitted AST accompanying our submission. As such, the accommodation cannot be in use other
than in conjunction with the operation of the Restaurant, and is not offered as a separate unit to the
rental market. It is subsequently considered to be wholly ancillary in its use, to the Class E (b)
Restaurant known as the Hut.

Conclusion

This application is submitted to formally confirm the established use of the premises known as The
Hut as a restaurant within Class E. The application clearly and robustly demonstrates that the premises
have traded as a restaurant since 2007 with the sale of alcoholic drinks ancillary to the main use of the
premises.

Accordingly, we respectfully request that a Certificate of Lawful Existing Use for the use of the
premises as a restaurant within Class E of the Town and County (Use Classes) Order 1987 (as

amended) is granted without delay.

If you have any queries or require additional information, please do not hesitate to contact me.

Yours faithfully,

Vicky Harper MSc MRTPI
Planner
vicky.harper@walsingplan.co.uk






