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RECOIftIENDATION

It is recommended Ehat the measureE suggested l-n paragraph
L7 a) b) c) d) and e) be approved.

IULRODUC1IIQN

Following the recenE construction of four detached houses
at Westgate Mews, Kenilworth Gardens, WesL End,
neighbouring residents have objected to the width of the
access drive to t.he four houses, the effects of this access
on the exisEing landscaping strip, and the procedures
followed in dealing with an associated variation to a Legal
Agreement.

The Director of Technical and Development Services reported
on the planning aspects of the situation Eo the Southern
Area Planning Sub-Committee on 7 September i,994 and 7
December 1994. At the latter meet.ing Members resolved bo
ref er the matt.er to the Planning and Transport.ation
Committee. The report to the Sub-Committee of 7 December
a994 is contained in Appenclix 2 and sets ouE the situation
at the site and the solution suggested to the Sub-
Commit.tee.

CONSTDERATTONS

The objectors wish the access drive to be 3.7 metres wide
for it.s entire lengt.h, t.hat, the landscaping sErip on eit.her
sicie of the access shaI1 exLend right up to the respective
edges of t.his 3 .7 met,re wide drive, and t.hat the
development sha1l have no entrance pillars or walls at its
access point from Kenilworth Gardens. A letter dated 3t-
December 1994 from the occupier of 13 Kenilworth Gardens
st.ated t.o be on behalf of fhe residenEs of that road. is
reproduced in Appendix 3

The developer applied for, andihas been granted permission
for, an access drive with , a width of 3 .7rn. The drive
constructed by the developer is 4.Bm in wiirEh. Ln opti.on
open to the Council for the narrowing of the present access
drive t

2

3

4

serve a
the 3.7 metre rvidth desired by objectors j-s t.o
enforcement, noEice. However, an enforcement-

not.ice requires a sound planning justification and this
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does not ap-pear to exist . FurLhermore r dfry enforcementnoLice would need to -be 
served on anyone with an interesLin the 1and, incrudi"g ."y new owners of the recenLly builthouses who were not fhemi.ervu" ,."plnsible for t.he breachof plannins conrror. ,I r;;;. i,iiir"i, rhar enforcemenracLion wourd be "r...""ful ,.ra *"*ri.o*mend againsL it.At. the present time lhS Council _has no powers ofenforcemenr ,r ="g"rds maki-ng 6;';;"ropz. pi""t-.ight upt.o the edge of thJ r""L"" ariire--ilr*irr"r.rer width) , withinthe approximately a ,nllre wide'i""".,rrtion t.hrough whichthe access-drivj p""=r=. This i" b"""r-" the vlriationagreemenr dared 27 Aoril wsi-.il.iri."?11y releases the::I:*::fo,,lr"* rhe ;Llls;;io., -'.1-.repranr 

wirhin rhis
rf the council were to op. -for the solution negobiated withthe developer and recommlnaea t" tir"-iouthern .{r""Jr"nningsub-Commitr.ee on 7 oecembei-1r14;-"ati. would represenr asatisfactory conclusion i" pf rr*i.rg- i-".*". The -developerwour-d' however, require ;rJ;il;'pxr,ii"rio' for rhe wa.l.sand pirlars if rhey ;;;u ro .*.6"&-oru. metre in heighr aLany point, .and if 

-the 
counc'l *.i.--*inded to grant sucirpermission i-r could p"""iuiv-"". ;hrr Hl::r,,:r"r.yiTa c on cr j- r i on re qu i rin-s- r ;;. a.r" i op. i ; "t,:!ffi 

t:"rr"? 
;:r' Iil: iasreement':.'Il":ins a pl1ltr-s.;prii"ri6" ori1r,-"'1r.. orthe reservation arei not- occupi;a ur-;;. 

.ne_w access, wa11s,and pi11ars.. The aerltop.rJ have'rr;; indicated, wirhouLprejudice' rhar thev 
"-r" 

-ri-rriG'i";l.incipte 
ro keep rhewal1s and nillars neiow lne merrE in rie:.grrJ-Ghu-"-oilii.ringthe need ior q planning applicatio.ri- 

"na also to sign afurrher variadoI-;;;':il"nll if .r..."""ry, r€_covenantingto plant up ro rhe "ed# of' the ;;;;;; drive. A furrhermodification is that -JE" 
access drive could be narrowed t.oa widLh of 3..7 metres--ior tl.re ,rrE. Jr that parb of itslensrh rhaL is ,itfrl" til oristnii-i",ia"..ping srrip, andthe planring could ue 

--Lxt"na-ea 
,p io the eEges ot thenarrowed access drive r$-'|"".1;;"# have noui indlcatedwirhour prejudice Erril rii"y ha.,re-ri" 

"r:ecrion ro rhis i_nB;r'l;ln" provided ilrit -l'rr. i"*-rri1J'r.,d pillars can be

However' it ?1-devgl0qers are not the landowners of p10ts1 and 4 in an.1_1u-* au'rrJrJp-rent at the-iime when any furrhervariarion agreement is t,i- l" =G;;;= i'j,would be iecessaryto join these new landowners 
"rrra 

rir"i. mortgagees in suchfur:ther agreemen.. rrro paiiy-ueyona-trrl-,a.rr"Iopers has beenapproached bv rhe c"u"li.r.'rqcl; i;"rlalistic ro assumerhar even ir'rrre n.;;;;;;: ;.-nt;.J-, ind + were preparedvolunLarily to. enter inEo Crr" 
"g-..-.";"r*a,,- t-h"y mighf werl beunwill-inq ro be-ar th;i; iegar-.o"i"--j. that connecEion.The deveLopers .have-;;.ru i"ai..ila*Lhar rhey will noragree Lo indemnify rhose "afru;;;";;-,*Iegar cosrs, bur Lhefact remains thai ;il-i;;;"" r"gi-l _rgrelinenr ro record rhesolu.i-on under covenant there iuitt -.r-J'tr. a s"tiria"toryand working arrangement, t". ttu';;;";.
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B Neighbours have been critical of the fact that. they were
noL specif,ically notified of t,he intended variation to the
original Legal Agreement. in order Eo a11ow access through
the existing landscaping strip. However, they were
notified of the planning applicaiion for the four houses
from which it was implicit that access would be taken
through the landscaping strip. This variation to the
exisLing Legal Agreement came about as a result of the
recommendation of the Director of Technical and Development
Services to the Development Control Sub-Committee of 9
March t994 (when the Sub-Committee considered the
application) rat.her Ehan as the result, of a direct approach
from the applicant to vary the existing Agreement.
Therefore, it is considered that t.here was no requirement
to specifically notify neighbours of the variation.

The original covenant for the landscaping,/planting,
cont.ained in the Section 52 Agreement dated 6 February
1989, was made in favour of Ehe Council by, jointly, the
owners of Lhe land which is now the existing Kenilworth
Gardens developmenL, and Ehe owners of the landscaping
.st.rip. The obligation "runs wit.h the land" so that t.he
owners for the time being of the KenilworEh Gardens
development as well as the owners of the strip (the current
develope::s and t.heir successors) remain bound. By the
Variation dated 27 April L994 - a public document - the
Council declared thaE E.he I'reservaE.ion zone I' ie
approximately 8m widt,h of the landscaping sErip, was no
longer to be pIant,ed. The current developer was a party to
the Variat.ion but Ehe de'rrelopers of the existing Kenilwort.h
Gardens d.evelopmenL and their successors were not.

10. The object.ors have argued that because the release in the
1gg4 Variation was not macle to the bound parties in the
existing Kenilwort,h Gardens developmenE, it is invaLid or
void. The Borough Solicj-tor does noE accept that argument.
lle advised that the Council was and is Ehe beneficiary of
the,covenanLs made in the Sect.ion 52 AgreemenL, and that
the.Council- is free to release t.hose who11y or partially if
it ivishes. By virtue of the terms of the 1994 Variation
the Council no longer seeks t.o enforce the covenant in
re1ation Lo the reservation zone, and should it attempt to
do so, the L994 Variation could be held up as a grood
defence against, it. Put, simply, the owners in the exist.ing
Kenilworth Gardens development had an obligation to
maintain landscaping in E,he zone, and the Council has
declared publicJ-y , that that obligation is t.erminaEed.
Furthermore,it. hirs, reLeased the owners of lhe adjoining new
development 'from :t.he obligation to maintain landscaping in
the reservat.ion zone.

It is said by some of the current, owners of propert.ies in
Kenilwort,h Gardens Ehat they are also under an obligation
t.o the original developer of that estate to maint.ain the
landscaping in t,he reservation zone. It may be that they
did ent,er inEo positi-ve covenants with the original
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developer for Lhat purpose but t.hat is not the point.. Not-
only the original developer but they too can plead the
terms of the 7994 Variation and in those circumstances it
is i-nconceivable thaE any Courb would enforce this positive
covenant or find agai-nst those currenE owners.

The current owners of properties in Kenilworth Gardens
adjoining the landscaping strip also claim thaE they have
a " ri-ght " to go on the WesEgate Mews land in order t o
maintain that. Iandscaping strip. This is a misconceptiorr
so far as concerns the 8 metre width under discussion.
They only have such a right if they remai-n under ar)
obligation to maintain the stripover this B metres.

We have sought to explain in paras 9 and 10 that the
obligation to maintain this sma11 part, of the strip has
been released so far as the Developers of Westgate Mews are
concerned and for that reason could not be enforced by
anyone against the adjoining owners in Kenilworth Gardens.
Those owners do, of course, continue to have rights to go
on the remainder of the landscaping strip outside the 8
metre wide reservation to maintain those remaining areas,
because that part, is sti11 subject to an obligation Lha-t it
be maintained as a landscaped 'b.rrrier'. ft is curious
t.hat anyone should want to force t.he Council t,o insist on
its rights against them and so force them to trouble and
expense, but that seems to be the case here. The
Kenilworth Gardens owners themselves, of course, see Ehings
dif ferentJ.y from Ehe Council. They regard t,heir obligation
to the Council and their predecessors in title, not as a
burden but. as a benefit, because it ensures greater privacy
and a more'extensive 'barrier' than exists no* witL the a
met.re wide gap in the landscaping strip. What is clear is
thaE. their 'right' to maintain the I metre wide gap is

an obligation to maintain it and such
been released impliedly by the Deed of
27/4/94 (para 5) and could not now be

orced by anyo,ne agaj-nst them.

In summary, and at the risk 'of repetition, we are faced
with an impasse. On the one side the Developers have built
Ehe drive a rnetre or so wider Ehan permitted through an B

metre wide 'gap' which the Councj-I released in the
landscaping strip. They are under no 1egal obligation tc>
pIant,- or maint'ain thg former laridscaping between botLr
boundbries of the new drive and the ends of the B metre
wide 'gap'. Enforcement action t,o reduce t,he width of the
drive by tfre metre or solts 1ega1ly possible, but very
unlikely to be successful'. Even if it was successful the
Developers worild continiie:',ftee of any obligation to plant
t.he remaining parts of the I meEre landscaping strip and,
therefore, the objectives of the Kenilworth residents would
not be met.. The Developers arb willing to compromise, bu[-
not to do everything which t.he resident.s want.
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15. On the other side the Kenilworth resident.s, or some of
them, will only be satisfied by reduction of t.he road to
its permitted width throughout and landscaping right up Lo
the edge of that drive. They do not want any wa11s or:
pillars surrounding the enLrance t,o Westgate Mews, but the
Developers insist on constructing these if the solution
proposed is to be. carried int.o effect.

1.6. The compromise which we set ouE in paragraph 5, is pcssibly
the best that can be achieved and is a satisfactory
solution, even if it does not. quite satisfy al I
aspirations. It has Eo be added that, it, is possibly also
dependent on the new owners of houses in Westgate Mevrs
agreeing to be bound by t.he new obligations which the
Developer of those properties has agreed Eo accept.

CONCLUS ]ONS

t7 It is considered that t.here was no requirement to
specifically notify neighbours of the Variation to the
Legat Agreement to provide access through t.he landscaping
strip. It is also considered that this Variat.ion Agreement
is vaIid.

18. Planning enforcement proceedings are impractical and the
followj.ng soluE,ion as negotiated with the developer is now
recommended as a further improvement upon t.hat. reported to
the Southern Area Planning Sub-CommitEee on 7 December
1,994 .

a)

d)

That. wal1s and pillars of an overall height, of
than one metre be erected and maintained on
highway fronEage in such a way as Eo restrict.
access drive width at that. point. Eo 3.7 meLres.

less
the
r.he

That the access drive remains at a width of 3.7 metres
where it passes through the existing landscaping strip
and t,hen widens out to 4.8 meEres wide where it passes
bet.ween t,he four new houses.

That, the areas on either side of the 3.7 metre wide
part of the access drive be planted with shrubs with
the exception of 0. ?5 metre wj-de crossing paths
bet.ween the frontal parts of Ehe sites,/buildings at
plots 1 and 4 and the planE,ed strips. The use of
Cornus Alba container grown in 3 litre pots 45-50
centimet,res high planted at 0.75 centimetres is
suggested. This should achieve a similar height to
t.he exisE,ing shrub planting.

That t.he Section 52 planting areas will have remedial
planting done to them where necessary eg where the
si-te hut was. The use of Corylus Avellina 50 - 90
centimetres high planted at 1 metre high cenLres and
Cornus Al-ba as before is suggested.

5
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b)
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That Lhe developers or the owners of the relevant.
strips of land be requested to enLer into a formal
variation of the Section 52 Agreement. t.o record the
foregoing and Eo implement the same, ?t no cost to
'Council; that. failing success in joining all relevant

, parties, t.he Council seek to obt,ain such covenanL,
undertaking or writ-ten assurance as the parties may be
willing to give

19. The foregoing solution has involved considerable
negotiation, involves the developers in more work than Lhey
are 1egaIly obliged at presenL to do, and represents a

T CALVERLEY
Director of Technical and Development Services

r!lr:ii,i,r; r: i r,.irti.'

N SMTTH
Borough Secretary and Solicitor

Civic offices
Leigh Road
EASTLEIGH SO5O 9YN

Date: 4 January A995
Contact Officer: David Trevis Ext 2256
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